Who has the best playing
field for tax competition:
the United States or the
European Union?

By Sarah Guillou

Two recent events demonstrate the differences in the American
and European views on tax competition. First was the case of
Boeing, which the European Union (EU) has brought before the
World Trade Organization (WTO). The EU is challenging the tax
incentives offered by the State of Washington to the American
aircraft maker. Then there is the European Commission’s
investigation of Luxembourg’s tax provisions that benefit
Amazon, the Internet retailer. Boeing and Amazon both make
massive use of tax competition. While this is widespread and
accepted in the United States, it is being increasingly
questioned in the EU, and even excluded by law if it 1is
classified as illegal State aid.

In the Boeing affair, in December 2014 the EU filed a request
for consultations with the WTO regarding the tax subsidies
paid by the State of Washington for the manufacture of the new
Boeing 777X. This aid would amount to 8.7 billion dollars for
assembly in the State. This programme was set up in November
2013 by the State of Washington, and the governor has now
decided to extend it until 2040! The incentives are
conditioned on the use of local products, i.e. the aid 1is
linked “to local content requirements “. However, these
requirements are contrary to the WTO Agreement on Subsidies
and Countervailing Measures. We are not going to discuss here
the EU’'s complaint, which is awaiting a response from the US,
and which 1is part of an ongoing dispute between Boeing and
EADS about their respective public subsidies. This case,
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however, offers an opportunity to take a look at the intensity
of tax competition that exists between the various States in
the US.

While the US, like the EU, 1is concerned with non-
discrimination, which 1is set out in the doctrine of the
Commerce Clause of the US Constitution, in practice it has
been difficult for case law, which performs an a posteriori
control, to provide a definition of discrimination that makes
it possible to prevent discriminatory regulations. The result
has been that the American States are free to offer subsidies
and tax breaks to companies, or sometimes specific companies,
to attract investment and jobs. Recall that in Europe,
controls on State aid are performed a priori and that granting
subsidies to any specific companies is totally excluded (see
Guillou, 2014, OFCE blog). In the US, Boeing is a major player
in this tax competition.

An American research center “goodjobsfirst”, which tracks the
aid and subsidies granted to companies by public institutions,
showed that a mere 965 companies received 75% of all aid. It
is Boeing that receives the most aid. This comes mainly from
two States, Washington and South Carolina, with numerous
subsidies (130 agreements) from all over the United States.
The combination of all the aid brought to light amounts to 13
billion dollars. Boeing comes far ahead of all other
companies, as second-place Alcoa receives less than half as
much (5.6 billion dollars). Another study found that 22 States
competed to host the production of the new 777X airliner, but
Boeing ultimately decided to stay in the Seattle area and
entered a 16-year tax agreement with the State of Washington
that is estimated to be worth more than 8.7 billion dollars,
the largest tax break in the United States. Business lobbying
is much more common in the United States than in Europe, which
explains much of the competition between States to attract
business. While the United States has complained of foreign
tax competition (especially vis-a-vis Ireland), it accepts
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this completely on its own territory. This 1is not the
prevailing position in the EU, of course, as the EU is not
fiscally integrated.

Indeed, in Europe, tax harmonization is not yet on the agenda.
But tax competition is being increasingly debated. This has
not been in vain, as this pushed Ireland to abandon 1its
“double Irish” system that allowed certain companies located
in Ireland to be taxed in tax havens. Companies taking part in
this tax scheme began the process of withdrawal in January
2015. While differentiated taxation is still accepted 1in
Europe, excessive tax competition has been considered
intolerable in the common market. When companies’ tax
optimization strategies come together with national strategies
to attract jobs and investment, the ingenuity of the tax
authorities becomes a threat to the common market. What is
most worrying is the legitimization of the avoidance of common
tax rules.

European controls on State aid act as a powerful guardian over
the use of public resources and on non-discrimination in the
European market. These controls could well become an
instrument 1in the fight against tax “loopholes”,
vulnerabilities in the tax system that result in significant
losses of public resources. The case against Luxembourg
concerns its system of “tax rulings”. The tax ruling 1is a
procedure whereby a State negotiates with a company about its
future tax status. This procedure, which has been called the
“marketing of State sovereignty”, is widespread in Luxembourg
and was brought to light by a recent investigative report
published in November 2014 (Le Monde), which shows that
Luxembourg is not the only country to use these “tax rulings”.

Luxembourg attracts a large number of multinational firms that
choose the location of their European headquarters based on
tax optimization. It is the EU country with the lowest
percentage of GDP (the production of residents) out of GNP
(domestic production): this figure was only 64% in 2013,



against just over 100% for France and Germany. In other words,
Luxembourg lost more than one-third of its national income
once the payment of income to resident foreign companies was
taken into account (net of income received). This reveals the
fiscal opportunism of the numerous multinationals located in
Luxembourg, for which the local market is clearly not a
target.

In this case, Luxembourg has granted Amazon a valuation of its
transfer pricing that the European Commission (EC) considers
overestimated, which thus leads to underestimating the tax
base (see the recently released EC decision).

Transfer prices are the prices of the goods and services
traded between subsidiaries of the same corporation. These
exchanges should theoretically be valued at market prices,
that is to say, the price that would be paid by a company that
is not a subsidiary of the corporation. The way these prices
are decided may change the amount of a subsidiary’s purchases
and revenues, and thus its profits. The logic of the
corporation is to minimize profits where tax rates are high
and shift them to where rates are low. It is not so much the
price of goods that are manipulated as the price of intangible
assets such as patents, copyrights or other intellectual
property (trademarks, logos, etc.). Multinationals that hold
intangible capital, such as the giants of the Silicon Valley,
are the ones that most commonly engage in this type of
manipulation.

One way to prevent the manipulation of transfer pricing in
Europe would be to make it obligatory to calculate a common
consolidated corporate tax base. This is the purpose of the
draft CCCTB directive from 2011, which is still under
discussion. Trade-offs between the various European countries
would be pointless, as the tax base would be consolidated and
then distributed among the member States based on a formula
that takes into account fixed assets, labour and sales. The
States would retain control of their tax rate on corporations.



http://ec.europa.eu/competition/state_aid/cases/254685/254685_1614265_70_2.pdf
http://ec.europa.eu/taxation_customs/taxation/company_tax/common_tax_base/index_fr.htm

It is expected that this common base scheme would be optional.
It is not certain that this would suffice to get the directive
passed, as in fiscal matters this demands a unanimous vote
whereas, for the moment, there 1s a great deal of
disagreement.

On the other side of the Atlantic, the United States has a
consolidated tax base system at the national level and a
common federal tax rate on corporations. But local taxes,
which can vary between 1% and 12%, are generally deductible
from the federal tax calculation. The issue of transfer
pricing between subsidiaries in different States may therefore
also arise. And this is especially so, given that the local
tax rate on profits is subtracted from the various tax credits
awarded to certain companies.

The outcome of the investigation into Luxembourg and Amazon
will be important for the future of the CCCTB Directive, in
particular the version that affects only digital businesses.
If the day has not yet come when the EU rules that “banking
secrecy is a disquised form of subsidy” (G. Zucman, The hidden
wealth of nations), the investigation into Amazon indicates
that the EU is beginning to put some limits on tax competition
that could soon make American taxpayers jealous.
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